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LAW OFFICES
POST OFFICE BOX 194000 - NO. 212
SAN JUAN, PUERTO RICO 009194000
TELEPHONE: (787) 754-9191
FAX: (787) 7643101

American [aternationsl Piaza
Third Floor - Suite 304

250 Mufioz Rivera Awenuc
Hato Rey, Puerto Rico 00918

December 18, 1997

VIA PAX (202) 828-8409

Ms. Elizabeth R. Sachs, Esq.
LUKAS, MCGOWAN, NANCE & GUTIERREZ
111 Nineteenth St., N.W,

Suite 1200

Washington, D.C. 20036

Re:

Dear Ms. S

We ha

Telecellular de Puerto Rico, Inc.
Our file number: 5~-2227

achs:

ve examined North Sight Communications, Inc.'s Petition

for Partial Reconsideration dated December 12, 1997. In connection
with it, we held a telephone conference on December 16, 1997 with
Messrs. Roger Crane and David Barrett. They requested us to inform
you regarding the law in Puerto Rico applicable to the following

issues:

1.

with

Whether there were any special requirements, such as
inscription in some register, that had to be met for the
existence of a joint venture.

The effects of a foreign corporation's failure to
register to do business in Puerto Rico with the
Commonwealth's Department of State.

regards to the first inquiry, we found that the

requirements for a joint venture were most recently set forth in
Daubén Belaval v. Secretary of the Treasury, 106 DPR 400, 6 OTOSCPR

564, parti
herewith.
register a

The 4

cularly at 564, footnote 2 and 578-580 (1977), enclosed
Note that no mention is made of any inscription in any
& requirement for the existence of a joint venture.

istinction between a partnership (sociedad) and a joint

venture (empresa comin) is not made very clear in Daubén Belaval.
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However, it need not be because the case arises in the context of
tax law and, for taxing purposes, both are treated in the same way:
their income is taxed separately from that of their members. This
should not lead to the misconception that a joint venture has the
same legal status generally as that of a partnership.

In Planned Credit of P.R, v. Page, 123 DPR 245, 3 OTOSCPR 344
at 347C (1975), a case arising in the context of general contract

law, the joint venture had been distinguished from the partnership
by characterizing the first as "an operation limited to one scle
transaction®. Planned Credit, 3 OTOSCPR at 348 (pages 347-350 are
also enclosed herewith). In addition, as opposed to a partnership,
the joint venture is not a distinct legal entity; a joint venture
is the joint activity of several entities towards a common goal
pursuant. to the contractual relation between them. Accordingly and
most important, no special requirements need be met for the
validity of the 3joint venture; it need only meet those that
generally apply to any valid contract.

Paradoxically, a partnership also exists in virtue of a valid
contract which need not be registered anywhere as a requirement for
the partnership to exist. It is thus no wonder that Planned Credit
tells us that it is sometimes difficult to distinguish between a
Partnership and a Joint Venture. Registration is only necessary in
the Registry of Commercial Partnerships kept by each district's
Registrar of the Property if the partnership is going to act as a
merchant, i.e., as a link in the chain between the producer and the

consumer.

As applied to the North Sight Petition for Partial
Reconsideration, those general principles entail that the joint
venture that is called "TELECELLULAR" is a valid joint venture
because the contracts that gave it birth and sustain it have been
held to be valid and enforceable by the Puerto Rico courts.
Moreover, those contracts, the Joint Venture Agreement and the
Construction and Management Agreement, require and exclusjively
authorize TPR to appear on behalf of TELECELLULAR and/or each of
the licensees before the FCC in matters under the jurisdiction of
that agency.

On the other hand, the FCC actions in response to TPR's
appearances are taken ultimately with regards to "the participating
Specialized Mobile Radie ("SMR") licensees of TELECELLULAR".
Telecellular's Petition for Reconsideration filed June 20, 1997,
see also the letters of April 11 and 15, 1996 from Mr. Richard s.
Meyers to Mr. Edward Nemeth.
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With regards to your second inquiry, the Puerto Rico
Corporations' Law of 1995, P.R. Laws Ann., Tit. 14, sec. 3163
clearly sets forth the consequences of a foreign corporation's
failure to register to do business in Puerto Rico: a legal
proceeding in which it is taking part as a plaintiff may be stayed
until the corporation applies for and is issued a certificate of
authorization to do business in Puerto Rico. That would appear to
be the only advance consequence, if any, of a foreign corporation
registering doing businesgs in this jurisdiction without previously
registering. While it should not be granted that the licensees
were doing business in Puerto Rico, the issue is of no consequence
because section 3163(d) unegquivocally provides that the failure of
a foreign corporation to register to do business in Puerto Riceo
does not impair the validity of its corporate acts nor prevents it
from defending itself in any proceeding in Puerto Rico (copy of the
section in the original Spanish enclosed).

We hope that this meets your information needs regarding the
matters we were consulted about. If not, do not hesitate to call
for further clarification or comment.

Cordially,
/

/ot
Encls.

c: Mr. Roger Crane
Mr. David L. Barrett
A. J. Bennazar Zequeira, Esq.

[ajd\epri3eachs]
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' N THE SUPREME COURT OF PUERTO RICO

Horacio Dauoén Belaval ec al.
Review

i Plaintiffs and apoellees

v, No. R=77-114

Secretary of the Treasury of Judgment of the

Puerto Rico. Superior Court,
S5an Juan Paret,

Juan José Rios

DJerendant and appellan-
Marcinez, Judge

H MR. JUSTICE NEGRON GARCIA cdelivered the opinion of the Court.
$an Juan, Puerto Ricco, October 17, 19377

THe controversyv under our consideration opens the door
0 trna analysis aof the legal rules and criteria required
< listinguish a“partnershtp"l from Y_ommon ownersnip‘

in t~ax law matters. This area ‘s one (n which, due to the

L"Partnershi: - The term . . . shall include,
further, two Or more persona, under a common name
or not, engaged (n a 4oint venture for profie. ™
113 L.P.R.LA, § 34ll(a) () )

: It 19 well eatablished that the mare
community of property dces not constitute a
Jjoint adventure. . . To constitute a joint
adventure the co~owners myst, without actually
I9rming a partnership., contribute their condominia
and engage L1n some spacific transaction for
Frofit: they must share in profits and lossaes:
there should exist some fiduciary relationship
as between partners 3c that there may exiat a
mutual agency in any transaction carried out
withrtn the scope of the joint adventure, each
one having a voice and vote in the management
of the business. although they may agree that
one or more of them may act on behalf of the
Sthers i1n the conduct of the entegprise, as
1s the case 1in partnerships. Puig v. Tax
Cour=, 65 P.R.R. $91, 635 (19‘6,_.ﬂ




12/18/1997

78776431821
PAGE @6

7877643101 BUFETE BENNAZAR CSP

fagnion--<.r cuoroiigal sogiIactien,  erarating IIem cur case N

Law dzcrrire wnizn esticlishes 1 terminus Serweer zcin
institutieTs. Let 4S State -he facts.

Ia the zourse of the year 1371, the Daubér-3ejiaval
drothers filed several sults against the Secretar; of the

»

Treasury challenging the latter’s refusal to rcefund zhe

taxes paird I-zm (381 LU [5363, Loth years incluisive: as we.l.l
as the facet +hat treir relationshid was Cccnsidered a3 farcrer- ﬁ&
3n1lp S cax curpeses. After consclidating the acrt.ions, P
tme tTrial Tourt received the stipulation ccpied Celow Dius
aviience on the fiduciary relationship Dectween the bSrotherss.,
dicracis. Druso. and Vasco Caubln-Beiaval,
Ramén Zaunxdén-Morales, and Esther Belaval Via. de =
Causzén, Lnnerited severas proverties Irom Famln L. C
Caupé~-Japrera, wno died on December 10, (344, !
f
After the Estate of Ramén L. Daubbn-Cabrera !
“4as 2smaplished, the heirs sold two =f che ¢;

properties Lnherited to Mr. Francisco Raho.a ,

(oY

£5r $83.200. Thev sharecd the proceeds oI the

salie in the ZIcllowing manner:

a. £sther Zelaval Vda. de Daubdn $36,776.23
5. Horacic, Jruso, and Vasco
Daubén~-Belaval 31.567.47 :
‘t
. Ramfén Daubén-Mcorales 16,.656.30 .

With their respective shares (331,567.47) .
resulting from the *two properties sold clus Two ;
.cans, dcracio, OJrusc, arnd Vasco paubén-3elaval 'I
.

> {
v |

PuUllt 3 three-story concrete building at |

Jcrce de Lefdn Averue. Thev <ock a 563,300 lzan é
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wag held and, as a result thereof, the Internal
Revenue 3ureau determined the existance of the
vartnership. At the same time the total amount
£or deficiencies was raduced to $29,602.54 after
the nearing.

The deficiencies for the previous years,
that is, 1952, 1953, 1957, 1958, and 1960, were
also litigated before the San Juan Part of the
Superior Court of Puertc Rico, under Civil
No. 63-1668. On March 6, 1964, cthis court
speaking through its judge, Angel M. Umplerre,
dismissed the camplaint filed by the Daubdn-
Belaval brothers. A petition for review
against sald judgment was filed before the

Supreme Court of Puerto Rico (Horaclio Daubén

felaval et al , v. Sacretary of the Treasurv,

R-84-212). On February 17, 1965, the Suprene
Court refused to issue plaintiffs’ writ of
review, thus affirming the judgment of the
Superior Court, San Juan Part, in Civil
No. 63-1668.
AFTER THE TAX DEFICIENCY

Since the deficiencies for the years 1952
to 1960 were litigated and adversely adjudged,
the taxpayers, complying with the judgument,
prepared and filed as a partnership the incoma
tax returns for the years subsequent to 1961.

Neverthaless. within the stacurory period fixed
for their payment--April 15, L366--the Daubén-
Belaval brothers filed a formal claim for
refund of the income taxes paid for the years 1960

to 1965, both vears inclusive.

PAGE ©8

et tmp——

——— — B
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In reciv to such rvefund claims. on
November 7, 1968, the lacome Tax Bureau sent
a letter which essentially reads as follows:

"Corcerning the above-mentioned

refund claimsg filed on April 15,

1966, your are hereby advised

that no measures shall be taken

0 that effect until tha case of

the deficiencies for the years

1964 and 1965 {s decided. We

are enclosing under separate

cover a notice of deficiency to

csnat affece.,”

The brothers Druso, Horactio, and Vasco
Jaupdn-Belaval understood then, as they still
understand =oday, that they did not gonstitute
~-neithar then nor now--a »artnership, but a
¢co=-cwnarship, not with regard to the taxable
vears “hich have baen litigated and settlad,
but concerning tha yeagrg from 1961 until 1969,
both years inclusive. The reasons adduced by
che Jaunén=-Belaval brothers are the following:

fa) The lease contracts of their

properties require the consent,
participation, and signature of
each and everycne of the three
brothers.

() All current aczounts require the

registration of the signatures of

each and everyone of the three
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zrzthers, 3nd 1t least Two Of

IT2 trree signatures are reguiced
vher drawing 8 check.

S a9 cte snall take o>r negortiate ans
<znc sf loan, without the . ndiv:.dua.
and (ndependent authorization, con-
currence, and approval of the three
srzthers, Horacie. Drusoc, and "asco
Caunén-3elaval.

.4} Mone of the brothers shall subrogate
~imsell expresaly or impiliedly in a
f:3ducrayry relatiorship on behalf of
“he cther brpthers.

el f+-ce .96., the three brgthers «eero
rreir individual accounting under
“he d:irec4ion ard sutervisizn cf a
Cer=ified Public Accountant.

2n she zther hand, the Secretary of the

aileges that dur:ng the years .n juesticn flaintiff
~“as Deen cter3ting A8 a partnership and ~ct as 1
common swnershiz. Cefendant contends that:

ta. =z expedite the administration of
sae anstruction of their business
and, later on, the control of ihe
rent incomes and expenditures of
said bygsiness entearprigse, a current
aczount wag opened at the Banco
Pocular in the name of the jarsnex-
ship, Daubdn Belava. Brothers, They

agreed *hat the actisns of two of
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WRoLle the ZausSn 8elaval sSrothers awa:wzed

ehe adminlstratyive decisicn on their zefund
slaims, filed on Februaryv 16, 13€3, the Suprere

surt of Puer~z Rico Jdecided the case Jomm. C

Terndndez v. Sec. of Treds., 95 2.R.R. ~.1 {1363

Plaintiffs allege that this case 1s applicable

to the problem we are now facing. The Secretar,

(8]

£ Zne Treasury adduced that a consicerable
difference had been egtablished between the

case at bar and Comm. J. Fernindez. 95 P.R_R.

Ty
-

n the .ight of those facts, the learned trial ccurs
concluded that the judgment entered in case 6§3~1668, which

covered the taxable years from 1952 to 1960, dié not con-

Tituita 3 collateral estoppel for the adjudication of the

w

srevious vears inder 1ts consideratfon. The triali ccurs
qeld, furthermore, that there was no fitduciary reiation-
ship between the brothers and consequently they constitited
a sommcr ownershilp, and not a partnership, as decided in

comm. 2f °. Tern&ndez v. Sec. of Treas., 95 P.R.R, T1l.

(1368).

At =he reguest of the Secretary of the Treasury we
agreed o review.

I
The first error challenges the trial court's refusal
tc apply the doctrine of res judicata to the taxable years
running from 19684 to 1965, and from 1966 to 1967.

-
~-<, Ve agree. We nave reccgnized {reguently that =he

- -

Jefensae of res judicita may be successfilly invoked :in

tax actisns --Capé& 5&nchez v. Sec. cf =he Treas., 37 ?.R.R%.

12

—~ o

— Bl
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L35 (1954); Pereiza v. Hernindez, 83 P.R.R. 156, 161 (1961},

and Buscaclia, Treas. v. Tax Court, 72 P.R.R. 576, 580

71951)==in its modality known as collateral estoppel oV
judgment when a litigant seeks to relitigate a matter or
fact previously adjudicated by a court in an action between
the same parties, under guise of another cause of action
different from the one raised in the first suit.

The judgment rendered in the fSirst suit--Magzch 6, 1964
{Civil No. 63-1668)--, insofar as pertinent, reads:

The vlaintiffs acquired the lot as a grant from
their mother: erectad a building, and collect
rents payable ©o the Daubén Belaval brothers.

They have a mytual bank account, mutual interest
in the profits; they operate for profit; they

have mutual responsibility in the conduct and
administration of their business; mutual con-
tribution for the acquisition or construction

of the building which yifelds rents; and service

is rendered by all partners. Suirez v. Descartes,
85 P.R.R.: Rodriguez Viera v. Sec. of the Treas.--
Review 343 aga of Decembar 31, 1963. . .

In view of the rents yielded by the bullding

locataed at 1510 Ponce de Laén Avenue, plain-

tiffs constitute 3 partnership or joint venture

for taxing purposes.

It became final and unacpealable when this Court refused
to issue 3 writ of review. In harmeny with the foregoing
decision the Secretary continued considering the Daubdn
Saelaval brothers as a parinership with regard to the
rentals accruing from the leasing business. From 1361 on
the Daybldn Belaval brothers filed their income tax returns
as a partnership with regard to said business. It wasg in

1968 that they requested thae Secretary a refund of the

taxes gaid during 1961 to 1965, both years inclusive.

On February 16, 1968, this Court rendered its decision

in Comm. of J. Terndndez 7. Sec. of the Treas., and in
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37 . acrellees Z:led the cther actions whigh are ncw urder
our z-nsiderac:icn.
Zven wnen we reccgnize that in Civil Case No. 63-1663

*he cause 2% acticn was the "=zollection’ 2% faxes. ar:z
the zase at Sar involves a “"refund” of taxes, 1t .5 evi-
dent that they are trying to relitigate tha same action
ander guise of a different one, hence the Collateral

- ki
Zstoprel ov Judgrent Zoctrire may De app.ied.’

The =riial court's <hesis concluding that the ccllateral

estiprel ov judgment doctrine is not applicable o tax
actions wnvolwing different years when the applicacle
legal ori~ciple has changed--by virtue of Law amerdrents
5r :sudicral decisions--can be supported by Commissioner

5% Iaternal Revenue ¥. Sunnen, 333 U.S5. 591 (1348!. VNever-

theless, 3aid thesis does not pender over the facz that,
as a jeneral ruje, a var:ation of the .aw ln force sball
nave sroscect.ve validity and effect. Sunnen., supra,
398-399. Yence, we determine that the col.ateral estoppel
by sudgment doctrine (s of strict appiication and thac
vt should be sustained with regard to the controversy
invglving =—he vears 1961 to 1967. It only remains for
4S o analvze Iin Jur aext assignment the correctness of
the Jjudcnent with regard to the taxable years from 1968
o 1969.
II
The second errcr questions the determipnation stating

that the relationship between plaintiffs—arcellees, with

3
I2 3ddition 0 our above~cited case law,
ee: Slackman & Ass.. Inc. v. United States, 4C3

. Supp.- Lebd, 1J8S T1376): adglph Coors Cc.
LI, R., 519 F.2d4 1280, 1283 1-§;E); jones s

Crized States, 466 F.22 L13L, 124 11972,

NIRRT

RV Y
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e Is.lzwing D3
>I The axmistence
~  Duytua. lLntece
P - - L
2XIr2s53 agreerent not o zhare tne
2538013l <3 “he c¢cnstitutidn ~f the
shig: '3) putual resconsibility .o =
gf =-ne cartTership’'s business, Dut 1t (3 a we..-
recognLzed SXCEDTISn that a partnershic Tav
2N1st ~ctwitnstanding the Zelegaticn o one
Tle~Zer :I tne Mmaragement of tne ZusSiness L=«
3 Fr2aser Srsoeritisn: ‘40 common cTmtIiSuTist
S aAnZ wner3nid T JAartnershlo prioertt. Sut
TTL3 tTesT as Sllg,‘.t va.Llue, s1°Ce 1T s -
sl2ered :hat 1 partnershlp may be constituted
evern Lf :nly one of trhe zartners .s the Iwrne:
c{ =ne >rczerty and the {i1-m rapitai COnmsists
e *7 thme zizhe I the osther ~erber =
sTszexty Yelcsnging to zZhe fzrme- ss
zase oX :ndustrial Tar<rers :n
g S: =he rendition of service Y-

ers. altrouga <he 208sibilizy of ax
zartrer is admitted, as :n the case
sartrers in 2uerto Rizo:r (6) thas

fIoLSiticn 24i3¢ 0 alierate or sransizr
zC,oers’ 5T .nterest °f the carthersn-c,
220 tTme LTT..S.con of such 32 restrizeic-
‘.2 -2t e cInsllesed 45 T ~egate oe
t2-ce -7 3 Dar--ersnip.

The foLilowing Ls considered t¢ ve per-

2viience -o the existence of a carIrner-
“Iw JCCK entries are nade., although

acT Ye c—onsidered as conciusive ewi-
resrasentatidn Jefsre the oublic: the
stiteTenis T Jovernfent agents I the Dusi-
~es3jes >{ Tne nartnership: NOW curchases are
made ang whe Wwas 1n which credit has been
>ztsined (n the marxet; who makes the contrac:s
Ar2 assumeg l:iabilities; the name :n which
Jan< 31¢counts are oOpened: the name 1n whiczh
$OUrT dct.cns Tr Siaims are filed with zhe
S~ate’'s authcrities: =he existence -f carvrer-
3n.e zzrTraces. As to thig last medium of

b oot Wy

BUFETE BENNAZAR CSP
BT, X o SUTRRSLY FYUR

evidence. a.thouagh 1t 1s gtatec 1n the contrac:s

that -le farties have 30t nad the Lntencicon

2% corsgcituting a 10int adventure o5r 3 vart-

necship, Lf the agreements and motivaticns of

the -ar%lies 30 shcw 1%, Lt wi:l be ccnsilered

s=at such -~ocLnt ad\'enture >C 2artrnersfils was
Cf the Hrover tax 3Urosses: s

Merters., The _aw 25f “aderal ncome Taxaticn

- 3y 15.3% and 35.9i.

The supylement corresgonding To tne
35 of tre abocve-mentiined work ~e
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1 -"Dl-t Drdsristay, Lnterss:t
. 27 tne bysitess: . C) 3haTrino

e rzm proits teceived I
, 2ut 1ot necessarlly cf .csses:

ither express Or implied
o1nt adventure was in tact

- -

o

£33 Lntd.

83-385 (underscore sugpiled!.

2zerz.y L Zomm. of J. Ternindez, suCra, we s2Mpna-

vcme 37 the genumerated Jactors Yas Jeterminative.
z.ear ==av :I cakan as a whole Zney Izsnstlitoted
= ilsTingulsn 2 maere cimmon Ownershit IrInloa

Tt onnet 2ifezz. and summaril.Lng, we ne.l ThaTe

= acgordance with Puls, Jlas, ApzT.esv,
Tedlz nEz-esy

fowe... -eilther ~he scurce =% he funcs

~re gocnstrucstion of tne buildirg, aCr

w0
act that thev have a DIroxy, as w~eil. as
ans

~7at thev nave a IDMROn bank 3cTount,
v @@y z2ntrs.ling o Zecice whetier 1ne
TSNLD D3TWeen WO 1r Nore JeT3008 L8 3
FOLY 3T L5 Terels a cory P v
< amjcy the prIinertt
5 ~usive either.
70 authorized
ufrugs LT tergetulits = T
$UTTESSOrS L1 Title.  See
$

e

ex. %% F.AA. 199-306 13

3 el
3.9Cc1en

cu.es nere 2stad.ished should be broadeneid Ly tne

made 27 Spanish scholars Ln the Zivil .aw area

Te revaliinj Daralle.rsm Detween a IITION

~TBT3TIT OATG 3 Tdrtnerysnig, and the 2if€iculcy whish arises
izzm o znewr 2ifferentiation.  The factcrs -—aken Lntd cn-
siderazizn are: {l) 3juridical nacure, (2) different basis,
3and 2} 2urpose Or shlective. As -0 1%tS nature, Manresa
sCLnTs Sut o that Ta Cormon ownershid LS a state of law Cr

27 Jalt ~nlln Zives Iise <O creviosuslv establisred and
Tegu.aTed CiLInTts 1Ng 2ii33TiO0nsS, 38 Lt 1aDIens when vVarious
"R2AT3I DT .273tees TO0s532$5 “he undiviiel 2state I ICTmen
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R-13/Upon applying the rules set forth above c the case

at paz, we deem that, pursuant to the Income Tax Act,
apvellees’ leasing businress is a joint venture since--both

in a quantitative and gualitative manner--the following
factors concur cumulatively to show that it is an active
action agreed upon whoase basis is the express joint wills

and efforts directed to increage the capital of a sacial

oFr common patrimony: (a) contributicn of money, property,

and time in a jolnti <ause. ‘nree of the four brothers who
first constituted the estate decided to engage in the mutual
affort of constructing a building meant for the lucrative
leasing business through a joint money contribution which

was supvlemented with other sums acquired through obli-
gations that would be complied with jointly: (b) development
2f a combined oroperty interest and a mutual conduct of the
susiness which can be proved by execution of gontracts

and collection of rents in the nams of their partnership
(Daubén Belaval Brothers). With said name they kept a

bank account which facilitated the construction of tha
building's extension: (¢} diseraibution of profits. Logically,
this implies that the Daubédn Belaval arothers share the
srofits, and also, whatever losses there might be; (d} existencs
of an implied contract which in fact reveals the establishment

2£ a Joint ventuxe:‘ (e} fiduclary relationship between the

4'rhe Secretary accurately points cut that:

*in this case the measures taken by plaintiffs-
appellees i3 not restricted to--as in the cases
of Vias v. Tax Court, suora, Puig v. Tax Court,.

PAGE

19

———

63 P 8 r. £¥1-I048)-, -andComn. —of 7 FeINandss

v. Se¢. of tha Treas., supra--profit gains arising
from their respective coftributions, but that

they have a gsay in the administration of the
common owned property. But there {s still more,

R -

v e e ae
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Daubtn Belaval brothers. It is our dury to make clear that

[t Sy
e st -
[ERN P~uy

the legal doctrire <ritericn which characterizes a partnership
5

daa

as 4 trust agreement "iIs contracted intuiti versonae.”

ey

This means that a person shall not enter the partnership W'1
R
il

)
without the unanimous consent of the other partners--are. 1587, -,fg

Civil Code (31 L.P.R.A. § 4358)--for the basis of a partner- h mif
- l

ship 15 the mutual ccnfidence between the persons which are B

i
part of (=t and who are interested in the success gf the o {
encerprise.é The fiduciary relationship is not impaired, Sy
as the trial courct understood, only because the Daubédn e 1

Belaval brothers had set by-laws regarding combined or qu,

individual powers. The fact that none of them was manager a

of the others does not have the scope given to it, for the

e I e e il GT e

from the same moment that plaintiffs-appellees 3
agreed upon constructing the building, the :
intention to create a joint venture for profitc,

could ba evinced., To that effect they borrowed

large sums of money for the partnership Daubén

Selaval Brothers: they bound themselves to pay )
jeintly and severally the loans received: they : 1
opened an account at the Banco Popular de Co
Puertc Rico in the name of the partnership, 4
and any of the plaintiffs could draw from that
account with twe of the required signatures.
Thus, we 3ee that there wag a fiduciary relation=-
ship between them. Said enterprise never ceased L
its functions and after 1960 they conatructad SR
three additional stories to the building, pursuant b, F
to the verbal agreement of the plaintiffs. Further- o
more, the lease contracts were made in the name i '
of the Daub&n Belaval Brothars. TFinally, we \(!
clearly see that the basic purpose of the Daubdn v Tl
Belaval brothers in aestablishing said business, s
wag to gain profits by weans of a joint venture.” 5‘ SN

sII-Z Puig Brutau, Fundamento de Derecho Civil REEREN ¢
405 (1956). D
5 i
°rt should be noted that the limitation to ok

which apvellees agreed is in the gsense that the
lease contracts “"require their authorization,
interventicrn, and their signatures.” Therefore,
it 13 a clear sign of the existence of a partner-
ship, in opposition to a common ownership where

i e SR WAL e are A soaee b~ n b
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Civil Code pravides for the designation of one or sevaral
ranagers without changing the essence of a partnership.
Arrvicles 1583-1587 (31 L.P.R.A. §§ 4354 to 3$358).

iL? Finally, and with regard tc the taxable years in con-

troversy, 1968-69, we are aware of the fact that two decades
have gone by since tha death of the predecessor, Daubln.

The time elapsed 1s an element to be taken under consideration
together with the other factors mentioned above. The sum
total of these factors determines unfailingly the existence
of the Caubdén Belaval Brothers Partnership for taxable
purposes, as the only juridical conclusion. The case at
Sar i3 clearly distinguishable from the case of Comm. of

J. Terndndez, 3supra.
The udement is reversed.

Mz, Iustice Rigau took no zart in this decision.

Nr. Jugtice Maztin concurs in the result.

the joint-owners are free to transfer their
rights to a third party pursuant only to the
limitations set forth in the redemption
institution.

7Reqardless of the foregoing, we actually
hazbor no doubts as to the existence of such
confidence, for it is avinced by the fact that
the signature of two of the brothars guffices

-M“

~ro draw from the bank account.-—This-implieg——— - -

that the brothers aiways have full confidence
{n 2ach other.

UPE/mec
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lL.me, 2c The exten<w =rat Brite execuzed =-e

-&zer soled the ecuigmenrt oSbhbrtairning, fetween

~
-

Tming and tre Tiner  the sum of S$1I,20C.7C.

AT I7Ls TiMe. tnme agoeal tas Seen submitted with The assiIn-
I oerTor oscintec fut by appellant in tls oriFinal TeIiTion
in2 arsued n 3 briel memorandum Of autrorities on that particular.

Pl3inz:ff€-azpellee -as ~ot filed anv brief wractscever.

TT s ceerTC@ e 2XTCS51Tion of tnis QULINLOn, We Wli. Drocecs

5 .rdioiiualls those errores vnich are nct intercelatec,

T2 2ANEIU3E

. The Ires ~hicn show Tommon Sharacteristics or

irzm =he 53Te Dremise.

c1 The first o2rroz, witnout further elaboration in itsell.
:..2025 That The Suioment S contrary —o he evidence “hich ile
Jcvct mad Teditre T and <o the apolicacle law. We nave TnIITUInly

2 9% 2viZence and the Jocurentar’

r ~#hat 13 rereirnafter stazed, thls error

2 Liwnce. armd 2xcest Iz

vas ~¢T ITmmitied sns ices =gt Jeserve ana.’S1s SUT 0 Ire.teracte

The .2 TTat orIitarily, wn DU appellate Supction., we will 10T

i.37UT tne trier 3 welznang and findincs of fact.  Pedriguez V.

sgrmTzess Mii%I, Ine.., 3E P.R.%. 368 197C: . 3pdricuez v, d,A. Cc.

P osmeTiza, 3 FUR.UR.OEIL.1968)Y.

The second, third, fourth., fi1fth., and sixth errors raly on

Zn2 same vremise. cthat -3, =hat pla:n=z:ff had no tacse of action

Jr $TandinNg O Commence -he claim since the monev Lent IO Ameri-

s2n was tne 3c0dwlt 3L 2 partnership Setween andolon Mattern
ard Zlanned's nrececessco  ¥rital,
These errcs (3227 -erit, since .a “Se Jase 3T zar 4
TITTTATEINLT LI ol il et 1 tgo.nt  onmrUre, Tre riarzmtc oo
PRCERTICESR IR Sl

PAGE

22




7877643101
13/18/1997 18:27 7877643101 BUFETE BENNAZAR CSP

9]
.
€2}

which the cause of action ia grounded was given by Page to arite
and not %0 any @ther natural or juridical person. There is
nothing in the law, nor has it been pointed out to us, which
precludes a corporation from participating in a joint venture
with a natural person, as the one agreed uUpon between Mr. Mattern .8i3!
and Brite, and which consisted in that each one would contribute

in the same proportion 50% of all the moneys to finance American

with the express purpose of dividing the profits or likewisge

suffer the losses. It iz a usual transaction in business by which

a party contributes the working capital in an enterprise and it

does not necessarily mean, as appellant adduces, that a partner-

3hip 18 created Or exists.

(21 Even though sometimes it is difficult to distinguish between

a Partnership and a Joint Venture, the examination of the letters
{Plaineiff's Exhibits 17 and 18) by which Brite and Mattern [sid came
to the agreement convinces us, besides the fact that such docu-

ments denominate the same as a joint venture, that the essential
characteristic which makes such institution different from a
partnership is present, %o wit, an operation limited to one sole
czansaction.z The text of the guaranty lends support to this
conclusion, since it was constituted exclesively in favor of

Brite.

2 See: 2 Rowlev,Qn Partnerghip Joint Adventure$® 6§ 52.1 -

32.20, a2t 359-489 (24 =d. 19%960): 2 willinston,Qp Contracts,

§631l8 A and 318 3. at 536-617 Ad ed. 1959): Brnoresa Mercantil en

Comunidad. I1X-2 Puig Brutau, Fupdamentos de D¢Zecho Civil

23 st seg. (1973): 1 Langle and Rubio, Manual de Serecho

Mdercant:l Espangl, T07=712 (195%0).

PAGE 23
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It 18 nOt an association agreed upon for Jiverse operations
and 9f a continuous nacture, but one with a restrained and specific N
end, which axoressly discarded the conferring cf interest 1n the
buginesses, droiits, lLosses or obligations of one towards <he
other, and in which Matern (3ic] delegated by trust on Brite all the

measures regarding his participation.

(3] rhe general rule adovted by the majority of the courts in
other jurisdictions 13 that a corporation does ordinarily have the

oower of embarking an 3 Fint alventum %O long as it is for purposes

otherwise wizhin <he scove of the corporate powers. Anno:

Corgoraz:ion 11 Tirm or Joint YVenture, &0 A.L.R.24, 936-9239.

The seventh error assigned points out that the trial court
should have staved the judicial proceedings considering that the
plajntiff corporation Was volunctarily submitted o a reorganization
srocedure under Chapter II of die Federal Bankruptcy Act at the
Un.zed States South District Court corresponding to the City of

vtew ‘fork.

The error .8 frivolous. The proof of the existence of saych
rrocedure constitites an order from the Referse .n Bankruptcy

who Drecisely authorized olaainetiff to continue operating.

[e] It 18 adduced as ninth error that the court 4id not impose
all the strictness of the law in viaw of the usurious loans

evidenced by the contracts which culminated with Page’'s guaranty.

The difficulty for this assignment to prosperlies on the fact that
dlainziif expressly wairved the collaction of such .nterest upon
uesisting from <he S12,0C0.00 claimed, what obviously relieved i3t fzom

T2 fenantieg troolled Tare UL o sra Tooul Is<e L
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